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CAMPBELL, Senior Circuit Judge. Def endant Féli x

Cor por an- Cuevas (“Corporan”) was convi cted upon a plea of guilty
of the followng two offenses: (count |) conspiring, under 18
US C 8 371, to violate the federal Hostage Taking statute, 18
US C § 1203, and (count 11) aiding and abetting, under 18
US. C 82, theviolation of the federal Hostage Taking statute,
18 U.S.C. § 1203. On appeal he raises four issues which we
consider seriatim after a brief recitation of the relevant
facts.

On April 18, 1996, in the District of Puerto Rico,
defendant’s alleged co-conspirator Félix Beras and an
uni dentified individual abducted thirteen-year old Carlos de |a
Rosa Berbera who was traveling in a car with his grandnother,
Carmen Vill ar-Cordero. At gun-point, the two ki dnapers ordered

Ms. Villar-Cordero out of the car and drove off wth her

gr andson. Two hours later, Ms. Villar-Cordero received a
ransom call, ordering that she produce the child s parents or
noney in exchange for her grandson’s freedom By then, it

appears that, in addition to Félix Beras, defendant Corporan and
two other co-defendants were holding young Carl os. The FBI
succeeded in rescuing the child four days later in R o Piedras.

Bot h Corporéan and Beras were on the scene and were arrested.



On the day scheduled for trial -- October 28, 1996 --
Corporan entered and the court accepted a change of plea of
guilty as to Counts | and 1I1. On February 12, 1997, the

district court sentenced Corpordn to a term of 200 nonths

i nprisonment on Counts | and 11. The court also inposed two
terms of supervised release: three years on Count | and five
years on Count Il, to be served concurrently. Corporéan filed a

timely notice of appeal on February 21, 1997.

| . El ements of the Federal Crine of Hostage Taking

Def endant argues that the indictnment fails to allege
one of the essential elenents of the crinme of hostage taking --
the so-called international elenment, see 18 U.S.C. § 1203(b) (2),
infra -- rendering it fundanmentally defective and requiring us
to reverse his conviction notwi thstanding his guilty plea.

Section 1203 of 18 U S.C., the federal statute
crimnalizing hostage taking, states, in relevant part,

(a) Except as provided in subsection (b) of
this section, whoever, whether inside or
outside the United States, seizes or detains
and threatens to kill, to injure, or to
continue to detain another person in order
to conpel a third person or a governnenta
organi zation to do or abstain fromdoi ng any
act as an explicit or inplicit condition for
the release of the person detained, or
attenpts or conspires to do so, shall be
puni shed by inprisonment for any term of
years or for |life and, if the death of any
person results, shall be punished by death
or life inmprisonnment.
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(b)(2) It is not an offense wunder this
section if the conduct required for the
of fense occurred inside the United States,
each al |l eged of fender and each person seized
or detained are nationals of the United
States, and each alleged offender is found
in t he United St at es, unl ess t he
gover nnment al organi zation sought to be
conpelled is the Governnent of the United
St at es.

18 U.S.C. § 1203. Def endant points out that the indictnent
fails to allege that he or any other person involved in the
ki dnapi ng of Carlos de | a Rosa Berbera were not nationals of the
United States (the so-called “international element,” see 18
U S.C. 8§ 1203(b)(2)). Def endant argues that the fact that an
al | eged offender or victimof the hostage taking is a non-U. S.
national is an essential jurisdictional elenment of the offense,

and, as such, had to be alleged in the indictment in order to

conport with due process. See United States v. Myjica-Baez, 229

F.3d 292, 309 (1st Cir. 2000) (citing Haming v. United States,

418 U. S. 87, 117-18 (1974) and United States v. Hess, 124 U. S.

483, 487 (1888)). See also United States v. Penagari cano- Sol er,

911 F. 2d 833, 839-40 (1st Cir. 1990) (citing cases).

The governnment does not dispute that the indictnent
fails to allege facts show ng conpliance with the international
aspect of the hostage taking statute, but contends that this
aspect need not be pleaded as it is an affirmati ve defense only.
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According to the governnent, the defendant has the burden to
all ege and prove that his case falls within the statutory
exception as defined by 18 U S.C. 8§ 1203(b)(2) - that all

of fenders and victins of the crime were United States nationals.

On different facts, the absence of an allegation in the
indictnment that at |east one alleged offender or victimwas a

non-U. S. national m ght be cause for concern. Conpare United

States v. Muitch, 402 U S. 62, 70 (1971) (stating as a “genera
guide to the interpretation of crimnal statutes that when an
exception is incorporated in the enacting clause of a crimnal
statute, the burden is on the prosecution to plead and prove

that the defendant is not within the exception”) with United

States v. Santos-Riviera, 183 F.3d 367, 370 (5th Cir. 1999)

(holding that the exception incorporated into the enacting
cl ause of the Hostage Taking statute is not an essential el ement
of the offense for which the governnent bears the burden of
proof). Gven Vuitch, it is arguable that the Fifth Circuit’s

reasoni ng in Santos-Riviera was incorrect.

But we need not and do not decide that issue at this
tinme. The uncontraverted facts of record | eave no doubt that
even if the so-called international elenment should have been

pleaded in the indictment, any error resulting from that
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om ssion was harnl ess. See Mbjica-Baez, 229 F.3d at 311

(holding that failure of indictnment to allege an el ement of the
of fense i s subject to harnl ess error revi ew where the indictnment
ot herwi se provided the defendants with fair notice of the
charges against them). Corporan freely adnmtted to the court
that he was a national of the Dom nican Republic both at his

change of plea hearing and again at sentencing. That he is not

a United States national is undisputed. The international
el enment of the statute -- even assuni ng arguendo that it should
have been pleaded in the indictment -- has been plainly

satisfied, despite the governnent’s failure to plead it
expressly. Nothing in the record suggests that Corporéan could
in any way have been prejudiced by the indictnment’s failure to
have al | eged his Dom nican citizenship. Accordingly, this claim
of error furnishes no basis for reversal. See id.

1. Rule 11 Coll oguy

Def endant’s second issue on appeal concerns the
validity of his guilty plea. Corporéan contends that his Rule 11
col |l oquy before the district court was fatally flawed in two
respects: (1) the district court failed to provide a neani ngf ul
expl anation of the charges to which Corporan was pleading
guilty, and (2) the district court failed to advise Corporan,

pursuant to Federal Rule of Crim nal Procedure 11(c)(5), that as
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a consequence of his oath, he could be subject to a charge of
perjury in the event of any false answers. Defendant failed to
rai se these i ssues bel owt, hence, our review is governed by the

plain error standard. See United States v. Savinon-Acosta, 232

F.3d 265, 268 (1st Cir. 2000) (“Where the error was not called
to the district court's attention, appellate reviewis governed
by the plain error standard, which requires not only an error
affecting substantial rights but also a finding by the revi ew ng
court that the error has seriously affect[ed] the fairness,
integrity, or public reputation of judicial proceedings.")
(alteration in original). Having reviewed the record, we do not
find plain error.

Corporan’s first attack on his pl ea engages one of Rule
11's core concerns -- whether the defendant understood the

nature of the charges against him See, e.g., United States v.

Gandi a- Maysonet, 227 F.3d 1, 3 (1st Cir. 2000) (“[A] core

concern of Rule 11 . . . includes ensuring that the defendant

understands the elements of the charges that the prosecution

! W note that post-sentencing, on February 21, 1997,
defendant did file a pro se Motion to Set Aside Sentence, Reduce
Sentence or in the Alternative to Allow Defendant to Wthdraw
Hs Plea. The substance of that notion concerned the alleged
m sunder st andi ngs bet ween Corporén, his counsel and the United
States Attorney regarding the recommended sentencing guideline
range for the crimes charged. That notion did not direct the
district court’s attention to the alleged infirmties in the
Rul e 11 col l oquy that Corporan addresses in this appeal.
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woul d have to prove at trial.”)(quotation marks and citations
omtted). Here, we find nothing in the record of the Rule 11
colloquy to indicate that the district court’s description of
the offenses charged was inadequate to provide the defendant
with an understanding of the elenents material to his case.

It is true, as defendant contends, that the district

court failed to recite 18 U . S.C. 8§ 1203(b)(2)’s internationa

aspect, i.e., that to be convicted under 18 U. S.C. §8 1203 an
of fender or a victimnust be a non-United States national. But
as already pointed out, supra Part |, the existence of the

international elenment was established by Corporan’s voluntary
adm ssion in open court. There was no way for Corporén to have
altered his citizenship however nmuch he |earned about this
aspect of the charges against him The court’s failure to
recite the international aspect did not constitute plain error.

Next, Corporan argues that the district court’s bald
reading of the indictment, wthout providing any supplenenta
expl anati on or the neaning of key ternms, such as “conspiracy,”
“aiding and abetting,” or “willfully and intentionally,” was
insufficient to apprise him of the charges of hostage taking.
I n some cases, however, sinply reading an indictment may sati sfy
Rule 11's requirenent. See Fed. R Crim P. 11 advisory

conmttee notes to 1974 Amendnents (“The method by which the
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def endant’ s understanding of the nature of the charge is
determned my vary from case to case, depending on the
conplexity of the circunstances and the particul ar defendant.
In sone cases, a judge may do this by reading the indictnent.
."). This is such a case. Although, “[c]harges of a conplex
nature, including esoteric terns unfamliar to the lay m nd, may

require greater explication by the bench,” United States .

Mack, 635 F.2d 20, 25 (1st Cir. 1980), here, the charges agai nst

Cor por an were not conplicated. See United States v. Allard, 926

F.2d 1237, 1245 (1st Cir. 1991). See also Mack, 635 F.2d at 25
&n. 2 (1st Cir. 1980). The terns to which the defendant points
-- such as “conspiracy” and “aiding and abetting” -- although
terms of art, were not hard to understand in the context used.

This is not a case like United States v. Gandi a-Maysonet in

which the judge and the governnent throughout the Rule 11
colloquy affirmatively m sstated the newly anmended nens rea

el ement of the crine. See Gandi a- Maysonet, 227 F.3d at 4-5

(where the Rule 11 colloquy failed to put the defendant on
notice that to be convicted under 18 U.S.C. § 2119, as anended
only six months previously, the government had to prove the
aggravated intent of causing death or serious bodily harm.

That the court did not enbellish the indictnment’s recitation of
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t he of fenses charged does not, in these circunstances, support
Corporan’s claimof a Rule 11 error.

We further note that the governnent thoroughly recited
the facts underlying its case agai nst Corporéan — facts to which
Corporan acceded and which, if proved, would support a
conviction under 18 U S.C. 8 1203. These factual recitations
hel ped explicate the district court’s reading of the charges by
fl eshing out the nature of the conduct to which Corporéan was

pl eading guilty. See Mack, 635 F.2d at 25. Cf. Allard, 926

F.2d at 1245 (determ ning that the prosecutor’s recitation and
def endant’s admi ssion of the facts wunderlying the charge
insufficient to educate the defendant of +the offense of
def raudi ng a hospital because the fraudul ent scheme descri bed by
t he governnent concerned mailing false licenses to the Board of
Regi stration in Medicine and not to a hospital).

The district court found defendant to be alert and
intelligent, a factor further confirm ng def endant’s
under st andi ng of the charges. We find no error, let alone plain
error that affected the fairness, integrity, or public

reputation of the judicial process. See United States v. Perez-

Carrera, No. 98-1788, slip. op. at 4 & n. 2 (1st Cir. 2001);

Savi non- Acosta, 232 F.3d at 268. W hold that the Rule 11
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coll oquy fairly put defendant on notice of the substance of the
crimes for which he was charged.

Corporan’s second attack on his plea points us to the
district court’s failure to inform the defendant that, as a
consequence of his oath, he could be subject to a charge of
perjury in the event of any false answers. See Fed. R Crim P
11(c)(5). Although it seens true fromthe record that Corporan
was not so advised by the district court, we have held that a
technical failure such as this one, standing alone, my be

harm ess error. Gandi a- Maysonet, 227 F.3d at 3 (“Failures to

conply with very specific, yet technical, requirements of Rule
11 are often found "harmess,” Fed. R Crim P. 11(h).”); United
States v. Allard, 926 F.2d at 1244 (“Mere technical violations
of [Rule 11's] procedural requirenments do not warrant setting
aside a plea.”). Here the question is not just whether the
error was harmnml ess, but whether plain error was commtted. As
no perjury charges are pendi ng agai nst Corporéan (and he has not
been threatened with any), and the Rule 11 colloquy was
ot herwi se adequate, the district <court’s omssion rather
obvi ously does not ampunt to plain error.

[11. Adherence to Rule 32

Corporan’s third issue on appeal alleges various

viol ations of Federal Rule of Crimnal Procedure 32, all of
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whi ch concern the timeliness with which the defendant was
provided with a copy of the presentence report (PSR) and the
governnment’ s objections thereto. I n general, Corporan states
that he did not have a sufficient opportunity to review his PSR
and thus he requests a remand for re-sentencing.

The record shows that the defendant’s counsel was not
served with a copy of the PSR until January 27, 1997 -- |ess
than a week before the February 3rd date that was schedul ed for
sentencing -- and that he did not receive the governnent’s
obj ections until the nmorning of February 3rd. Rule 32 provides
that, unless waived, the defendant has the right to a copy of
the PSR no less than thirty-five days prior to sentencing and to
t he governnent’s objections to the PSR no | ess than twenty-one
days prior to sentencing. See Fed. R Crim P. 32(b)(6) (A and
(B). Corporan objected to the sentencing going forward on
February 3rd, and the district court appropriately granted him
a continuance wuntil February 7, 1997, the date by which
Cor poran’ s counsel said he woul d be ready. Defense counsel told
the court that he needed sone tine to discuss the PSR with his
client and to go over what he remenbered to be sone agreenents
with the governnent that were made back in October, 1996, at the

time of the guilty plea. He went on to state that he would be
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filing objections to the PSR and that he would be ready for
sentenci ng on February 7, 1997.

The sentencing did not in fact take place until
February 12, the February 7th date havi ng been reschedul ed after
def ense counsel had sprained his ankle. On February 12, instead
of filing objections to the PSR as he said he woul d, defendant
told the court that he “basically agree[d] with all” of the
obj ections filed by the governnent and argued only that, as a
first offender, defendant should be sentenced at the |ower end
of the agreed-to guideline range of 188 nonths to 235 nonths in
prison. Def endant now asserts that if nmore tinme had been
provi ded he would have filed objections to the PSR. He relies
on the pro se notion he later filed on February 21, 1997 as
support for his allegation that he would have disputed the
sentence i nposed had he had nore tine to do so.

We find no nmerit in Corporéan’s argunent on appeal for
resentencing based upon alleged Rule 32 error. First, by
proposing and accepting the February 7th sentencing date,
Cor poran wai ved the lengthier tinme period provided in Fed. R
Ctim P. 32(b)(6)(A and (B). The rul e expressly recognizes
that a defendant may waive these |onger periods. See id.
Second, at the February 3rd hearing, the district court inforned

t he defendant on the record that unl ess the government prevailed
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on its objections, the sentencing guideline range would be 188
to 235 nonths. To this, the defense counsel assured the court
that he had “explained to [his client] all the potential ranges
dependi ng on the outconme of these objections.” Defendant had
notice of the sentencing range and cannot be heard now to claim
surprise. Third, on February 12, defense counsel infornmed the
court that “we basically agree with all of [the government’s
obj ections].” Def ense counsel’s assurances to the district
court on both occasions conforms with the case law in this
circuit that requires the district court to ascertain fromthe
def endant and his counsel that they have had an opportunity to

read and di scuss the PSR. See, e.q., United States v. Manri que,

959 F.2d 1155, 1157 (1st Cir. 1992) (determ ning that defense
counsel's statement -- "with regard to the Presentence Report
and t he governnent's version therein the defendant virtually has
adopted the governnment's version" -- sufficient to establish
t hat counsel had read the PSR and discussed its contents with
t he defendant). Fourth, at the February 12th sentencing
hearing, after defense counsel explained defendant’s position
that the appropriate sentence for a first offender is at the
| ower end of the guideline range, the defendant hinself, when
asked, told the judge that he had nothing else to add. For all

of these reasons, the defendant cannot now be heard to object
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that he was unfairly surprised by the sentence i nposed and t hat
the basis of the sentence is w thout proper foundation. G ven
def endant’ s wai ver, defense counsel’s assurances and defendant’s
sil ences during the two hearings on sentencing, we can ascertain
no plain error in the district court’s adm nistration of Rule
32.

| V. Sent enci ng Error

Def endant argues, and the governnent agrees, that the
district judge erred in inposing a concurrent 200 nonth sentence
for a conviction on Count |, which charged defendant wth
conspiracy in violation of 18 U S.C. 8§ 371, an offense that
provides for inprisonment of "not nore than five years."” The
judgment in this case inposed a 200 month sentence on both
counts without specifically tying that sentence to either count.
However, the docket sheet under st andably describes the
di sposition for Count |, Conspiracy to Defraud under 18 U.S.C.
8§ 371, as being inmprisonment for a termof 200 nonths. The sane
sentence is said to have been inposed for Count |1, aiding and
abetting a violation of the Hostage Taking statute, 18 U. S.C. 88§
1203 and 2. Thus, the court records indicate the inposition of
concurrent sentences of 200 nmonths each for Counts | and I

despite the fact that Count |, charging conspiracy under 18
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US. C 8§ 371, carries a maximm penalty of only five years.?
Corporan was properly advised at the plea colloquy that the
maxi mum penalty under Count | was five years. It was plain
error, therefore, to sentence Corporan under Count | to 200
nonths, a term of inprisonment 120 nonths beyond 18 U. S.C. §

371's statutory maxi num See United States v. Perez-Carrera

No. 98-1788, slip. op. at 5-6 (1st Cir. 2001). As noted, the
government concedes that the sentence under Count | cannot
stand. We therefore remand Count | to the district court with
instructions to nmodify the sentence i nposed under Count | so as
not to exceed inprisonnent for nore than five years. See Fed.
R Crim P. 35(a). |In all other respects, the conviction and
sentence are affirned.

So ordered.

2 Def endant was not charged with conspiracy under 18 U. S. C
§ 1203, the hostage taking statute itself, which includes within
its proscription the conspiracy to commt the act of hostage
t aki ng and which is punishable by Iife in prison. See 18 U.S. C
§ 1203.
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